RECOGNITION AND ENFORCEMENT OF U.S. JUDGMENTS IN

FOREIGN COUNTRIES
1) Problem 7.1:  U.S. Judgment Against Canadian, UK and German Defendants Taken to Foreign Court for Enforcement
a) The Setting

i) District Court found that it had jurisdiction over foreign defendants.
ii) All foreign defendants were held to be jointly and severably liable for all damages.
iii) Damages ($650,000 in total):

(1) $50,000
Lost Wages

(2) $125,000
Past Medical Expenses

(3) $75,000
Future Medical Expenses

(4) $400,000
Punitive Damages

iv) Lawyers fees:  40%

b) Focus of Consideration

i) Joint and severable liability means we can go after the one DF that is domiciled in the most amenable forum.
ii) Ideally we would not have violated any foreign forum’s discovery and service procedures, which might void the foreign enforcement of a U.S. judgment.

c) Readings, Questions, and Comments

i) Recognition and Enforcement in Canada

(1) Generally Speaking

(a) There is no bilateral treaty between the U.S. and Canada for the enforcement of each other’s judgments.

(b) Like the U.S., Canadian enforcement of foreign judgments is provincial.

(c) Also like the U.S., Canadian law developed from inter-provincial enforcement.

(2) Morguard Investments v. De Savoye (p 430) – Contract
(a) Facts – Canadian Supreme Court case.  DF took out a mortgage on property in Alberta from PL.  DF moved from Alberta to British Columbia.  PL brought suit against DF in Alberta.  Fulfilled service of notice on DF and obtained judgment against DF.  PL sought enforcement against DF in British Columbia with the Alberta judgment.

(b) Issue – Can a personal judgment validly given in Alberta against an absent defendant be enforced in British Columbia, where he now resides?
(c) Holding – Within the Canadian federation, validly obtained judgments of one province are to be enforced in all others.

(d) Discussion –

(i) Enforceability of judgments is required within a common market.

(ii) “Full faith and credit” of one provincial judgment should be recognized where the court has exercised proper jurisdiction.

(iii) There must be at least “significant contacts” with the forum in which the judgment was rendered.
(iv) Reciprocity is not necessary.

(v) The property in question was located in Alberta, therefore there was a “real and substantial connection” between the defendant and the forum.

(e) Moran v. Pyle (mentioned on page 436) – Tort
(i) An Ontario light bulb manufacturer was sued in Saskatchewan where one of its light bulbs killed an electrician.

(ii) The manufacturer did not distribute directly to customers and so had no direct contacts with the forum province.

(iii) The court adopted a flexible test, asking whether the jurisdiction of the chosen court was “inherently reasonable.”  This is the same as the “substantial connection” test.

(f) Moran Test for Manufacture Negligence – “Applying this test to a case of careless manufacture, the following rule can be formulated:  where a foreign defendant carelessly manufactures a product in a foreign jurisdiction which enters into the normal channels of trade and he knows or ought to know both that as a result of his carelessness a consumer may well be injured and it is reasonably foreseeable that the product would be used or consumed where the plaintiff used or consumed it, then the forum in which the plaintiff suffered damage is entitled to exercise judicial jurisdiction over that foreign defendant.”

(3) United States of America v. Ivey (p 439)
(a) Facts – PL brought suit against DF in District Court of MI for violations of the CERCLA.  All procedural issues were handled appropriately.  The District Court awarded PL damages in the amount necessary to clean up the environmental pollution.  PL sought to enforce the judgment in Canada.

(b) Issue – Can a US judgment for the reimbursement of the cost to clean up a waste disposal site be enforced in Canada?
(c) Holding – The DF had a “real and substantial connection” to the US forum and the damages did not violate Canadian public policy, so the judgment is enforced.

(d) Discussion –

(i) The measure of recovery is directly tied to the cost of the required environmental cleanup.  “While the nature of liability imposed may be unexpected, it is restitutionary in nature, and is not imposed with a view to punishment of the party responsible.”

(ii) Morguard is generally applicable to US judgments, and other judicial systems similar to Canada’s.

(iii) Emphasis on international law accommodating the flow of products across state lines for the purposes of promoting international commerce.
(iv) DF engaged in commerce in the US, so he should not be able to hide behind jurisdictional defenses.

(4) Canadian Enforcement of the Judgment Against CANTIRE

(a) Elements for Enforcement

(i) Using the Moran test, judgment should be enforced.  CANTIRE had a supply deal with VUSCO.  This is evidence that CANTIRE

1. knew their product would enter the US, in particular the NJ market

2. ought to have known that negligently designed tires would harm consumers

(ii) The US court found jurisdiction, which should indicate CANTIRE had minimum contacts with the forum.  Factors giving rise to minimum contacts should result in a finding of a “real and substantial connection.”
(iii) Also, because the US court found jurisdiction the US courts would, at least theoretically, enforce a similar Canadian judgment.  [This is a little like the chicken and the egg debate.]
(iv) NAFTA arguably creates a common market between the US and Canada.  Given the Morguard emphasis on uniformity of judgments within a common market, you could argue that the same uniformity is needed within NAFTA.

(v) Ivey did mention the promotion of international commerce as a goal achieved by enforcing private international law.

(b) Elements Against Enforcement

(i) The Moran test was between two Canadian parties and enforcing provincial judgments is more likely than foreign country judgments.

(ii) Morguard is likewise a case between two Canadian parties.

(iii) The Canadian party in the Ivey case had more contacts and active participation in the US forum than did CANTIRE.  So there could be a problem with the “substantial connection” test.

(iv) The Ivey holding did not reference the common market theory as much as Morguard, but it did mention the promotion of international commerce.

(v) In the Ivey case, the Canadian Supreme Court seemed to take issue with awarding punitive damages.

(c) Would a judgment be enforced in Canada?
(i) Given that CANTIRE seemed to have a supply deal setup with VUSCO, it seems reasonable that it had a “substantial connection” with NJ.

(ii) The “substantial connection” to NJ is also bolstered by whatever factors the US court used to determine it had jurisdiction.

(iii) There is insufficient evidence to determine whether or not Canada would uphold the punitive damages.

(iv) This does seem like a relatively straight forward case the PLs to recover.

ii) Recognition and Enforcement in Germany
(1) Germany, Enforcing Foreign Judgments in the United States and United States Judgments Abroad

(a) There are 3 basic sections of the ZPO concerning enforcement of US judgments:  §328, §722, and §723.

(b) There are 3 general prerequisites set forth in §723(1) for a German court to declare a foreign judgment enforceable:

(i) The foreign judgment must be enforceable in the state from which it originates;

(ii) The German court has to have jurisdiction in order to declare enforceability; and

(iii) The judgment may not have been previously satisfied.

(c) Sections 723(2) and 328 ZPO set forth 6 exceptions to the general enforcement requirements:

(i) The foreign judgment must be final;

(ii) The judgment cannot be obviously or fundamentally contradictory to the basic fairness or of the essential elements of the German legal system.  Punitive damages awarded by the US may be a problem;

(iii) The foreign court must have personal and subject matter jurisdiction.  This generally isn’t a problem for US courts because we have a higher standard for jurisdiction than do the German courts;

(iv) German party must have been given proper notice and time to defend;

(v) US courts must enforce a similar judgment from a German court; and

(vi) The judgment must not contradict an earlier judgment on the same matter.

(2) Decision of the German Federal Court of Justice (BGH) (p 448)

(a) Facts – PL successfully sued DF, a German citizen, in CA courts for sexual harassment.  The CA court awarded damages for: 1) $260 for past medical expenses, 2) $100,000 for future medical expenses, 3) $50,000 for cost of placement of the PL, 4) $200,000 for anxiety, pain, suffering and general damages, and 5) $400,000 for punitive damages.  The holding also noted that 40% of the damages would go toward the attorney fees of the PL.  PL seeks to enforce judgment in Germany against DF.
(b) Issue – Will a German court enforce the foreign judgment of all these damages and will it enforce the damages in light of the attorney contingency fee?

(c) Holding – All the fees will be enforced, save the $400,000 in punitive damages.  Even though contingency fees are illegal in Germany, it is not against the fundamental elements of the German legal system for every State to determine its own legal compensation system.

(d) Discussion –

(i) Future Medical Expenses

1. there are two awards for future medical expenses, which seems contradictory to German standards
2. the CA court heard expert testimony and made an informed calculation based on objective facts

3. damages for future medical costs would have been awarded under German law

(ii) Contingency Fees

1. a contingency fee does not necessarily fail on the basis of ordre public
2. the contingency fee in this case arises from an agreement concluded abroad between a foreign party and its foreign lawyer for the conduct of an action abroad.  It therefore is not a violation of German law.

3. all legal systems are free to determine the professional restrictions which they impose upon their own lawyers

4. the DF is only affected if the contingency fee has direct influence on the assessment of the damages awarded

(iii) Punitive Damages

1. a US judgment awarding lump sum punitive damages of a not inconsiderable amount in addition to an award for damages for material and non-material injury cannot, as a rule, be held to be enforceable in Germany

(iv) Partial Enforcement

1. the judgment will be enforced except for the punitive damages

(3) German Enforcement of the Judgment against DROF AG
(a) Elements for Enforcement

(i) ZPO Elements 1-6

1. The US judgment would be final if we waited until the end the statutory limit on the time for appeal.

2. The service of process and discovery were hopefully done with the prospect of German enforcement in mind.  So the procedural aspects should not violate fundamental German public policy.

3. DROF AG had strong contacts with the NJ market.  This is the WWVW analysis.  Strong case for personal jurisdiction.

4. In theory the German party was given proper notice and time to defend in court.

5. US courts would likely enforce a similar German judgment.

6. The judgment does not contradict an earlier judgment on the same matter.

(ii) Stronger contacts with the NJ market, so stronger case for personal jurisdiction.

(iii) Most importantly, a lawyer fee of 40% has been found enforceable in other cases where the fee did not directly impact the total damages awarded.

(b) Elements Against Enforcement

(i) Punitive damages would not be enforced.

(ii) Future medical expenses would be enforced if they were rationally calculated.  This could be a problem if the amount was not based on objective facts.
(c) Would a judgment be enforced in Germany?

(i) The judgment is likely to be enforced.

(ii) DROF AG would be subject to German court jurisdiction.

(iii) Punitive damages would not be awarded, so this could be a sticking point for us.

(iv) If nothing else, it would guarantee minimal restitution.
