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CRIMINAL LAW AND PROCEDURE 
SECTION C 2  

Two and 1 / 2  Hours 
9:OO - 11:30 

" I f  i h e  larcsny c i l a ~ g e  can be dropped,  7ny ciienr is preporad to 
plead guilty to tile lesser charge of crsliting o cliniate of larceny." 

OPEN BOOK 

I n s t r u c t i o n s  

The f i r s t  two problems a r e  each worth tw ice  a s  much a s  the  
l a s t  one.  Budget your t ime accord ing ly .  

Answer a l l  t h e  q u e s t i o n s  r easonab ly  r a i s e d  I n  each problem 
even thcugh your r e s o l u t i o n  of  a  p r i o r  i s s u e  i n  t h e  same problem 
may ~ e c f i 3 i c a l l y  make d e c i s i o n  of t h e  o t h e r  i s s u e s  i i m a t e r l a l .  I f  
you b e l i e v e  t h a t  you need more f a c t s  t h a n  a r e  p r e s e n t e d  t o  ade- 
q u a t e l y  r e s o l v e  an i s s u e ,  i n d i c a t e  s p e c i f i c a l l y  what f a c t s  you 
b e l i e v e  you need and why. 

S p e c i f i c  c i t a t i o n s  t o  c a s e s  a r e  welcome b u t  n o t  a s  a  s u b s t i -  
t u t e  f o r  t h i n k i n g ,  i . e .  do n o t  use  case  c i t a t i o n s  i n s t e a d  of  
c l e a r l y  s t a t i n g  t h ?  r e l e v a n t  p o i n t  of law. 
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THE FOLLOWING SIX STATUTES AND STATUTORY PATTERNS APPLY TG 
BOTH PROBLEMS I AND 11: 

# l .  A f e d e r a l  s t a t u t e  provides a s  fo l lows:  "Whoever f a l s e l y  and 
w i l f u l l y  r e p r e s e n t s  himself t o  be a  c i t i z e n  of t h e  United 
S t a t e s  s h a l l  be f i n e d  n o t  more than  $1,000 o r  imprisoned n o t  
more than  t h r e e  yea r s ,  o r  both ."  

#2. A s t a t u t e  i n  t h e  S t a t e  of Shock ( a  s t a t e  w i t h i n  t h e  United 
S t a t e s )  provides t h a t :  "No person under t h e  age of  18 may 
r e g i s t e r  t o  v o t e  i n  a  n a t i o n a l  e l ec t ion . l l  The Shock cr iminal  
Code punishes a s  a  misdemeanor r e g i s t r a t i o n  by anyone n o t  
e l i g i b l e  because of age t o  vote .  

#3. Both f e d e r a l  and Shock s t a t e  law con ta in  a t tempt  s t a t u t e s  
e x a c t l y  s i m i l a r  t o  § 901 of t h e  Pennsylvania crimes Code. 

#4. The f e d e r a l  conspiracy law, 18 U . S . C .  9 371, provides a s  
fol lows:  " I f  two o r  more persons conspi re  e i t h e r  t o  commit 
any o f fense  a g a i n s t  t h e  United S t a t e s ,  o r  t o  defraud t h e  
United S t a t e s ,  o r  any agency the reof  i n  any manner o r  f o r  
any purpose,  and one o r  more of  such persons do any a c t  t o  
e f f e c t  t h e  o b j e c t  of t h e  conspiracy,  each s h a l l  be f i n e d  n o t  
more than  $10,000 o r  imprisoned n o t  more than  f i v e  yea r s ,  o r  
both.  " 

# 5 .  The S t a t e  of Shock conspiracy s t a t u t e  i s  e x a c t l y  s i m i l a r  t o  
Pennsylvania crimes Code § 903. 

#6. The Shock homicide s t a t u t e s  a r e  e x a c t l y  t h e  same a s  ~ a l i f o r n i a  
Penal Code § §  187-192 found a t  pages 204-205 i n  t h e  Kadish & 
Paulsen t e x t .  

I .  - One Hour 

~ l a d i m i r ,  from Yugoslavia, and Dmitr i ,  from Bulgar ia ,  a r e  
fo re ign  exchange s t u d e n t s  and roommates l i v i n g  i n  t h e  S t a t e  of  
Shock and a t t e n d i n g  Shock S t a t e  Unive r s i ty .  Late one evening i n  
October of  1978, while  q u i t e  drunk, they  began arguing about t h e  
n a t i o n a l  congress ional  e l e c t i o n s  t h a t  were soon t o  be he ld  i n  t h e  
United S t a t e s .  Vladimir,  who was j u s t  s h o r t  of  h i s  twen t i e th  
b i r t h d a y  a s s e r t e d  t h a t  anyone who f e l t  a s  s t r o n g l y  a s  they  d l d  
about American p o l i t i c s  ought t o  r e g i s t e r  and v o t e ,  even i f  it 
involved posing a s  a  United S t a t e s  c i t i z e n ,  and, i n  h i s  case ,  
posing a s  over 21 yea r s  o ld .  Dmitr i ,  who was 22 years  o l d ,  s a i d  
t h a t  t h a t  was "a  good thought" and t h a t  he would r e g i s t e r  t h e  
next  day. Vladimir s a i d  he planned t o  r e g i s t e r  t h e  next  day, 
too ,  and t o a s t e d  ~ m i t r i ' s  courage and h i s  own. conversa t ion  then  
turned t o  o t h e r  t o p i c s  and continued f a r  i n t o  t h e  n i g h t .  

Vladimir a rose  t h e  next  morning be fo re  D m i t r i  and headed o f f  
t o  r e g i s t e r .  He l e f t  a  note  f o r  D m i t r i  reading:  "Have gone t o  
r e g i s t e r ,  then  t o  l i b r a r y .  We're o u t  of eggs." 
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On h i s  way t o  C i t y  H a l l ,  however, Vladimir had misg iv ings ,  
f e a r i n g  t h a t  i f  he was caught  he might l o s e  h i s  s c h o l a r s h i p .  
But, he decided t o  r e g i s t e r  anyway because,  a s  he s a i d  l a t e r :  
" I t  would have been unmanly n o t  t o  a f t e r  I  s a i d  t h a t  I would." 
A t  t h e  R e g i s t r a t i o n  O f f i c e ,  he c e r t i f i e d  t h a t  he was a  United 
S t a t e s  c i t i z e n  and r e g i s t e r e d  t o  v o t e .  

That  evening,  however, whi le  w a i t i n g  f o r  D m i t r i  t o  r e t u r n  t o  
t h e  apar tment ,  Vladimir decided he d i d n l  t c a r e  t h a t  much about 
who won t h e  e l e c t i o n  and he thereupon wrote and mai led a  l e t t e r  
t o  t h e  R e g i s t r a r  of Voters  say ing  he was n e i t h e r  a  c i t i z e n  nor  
2 1  y e a r s  o f  age and wanted h i s  r e g i s t r a t i o n  cance led .  Unknown t o  
him, however, h i s  S l a v i c  accen t  had a l r eady  aroused s u s p i c i o n  i n  
t h e  R e g i s t r a t i o n  Of f i ce .  H i s  name was s e n t  i n  t o  t h e  Immigration 
A u t h o r i t i e s ,  and it was d iscovered  t h a t  he had e n t e r e d  t h i s  
count ry  under a  Yugoslav p a s s p o r t .  Therefore ,  t e n  days l a t e r ,  he 
was a r r e s t e d  by t h e  FBI. An a t t o r n e y  was appointed f o r  him, and 
a f t e r  t h e  i n i t i a l  i n v e s t i g a t i o n ,  Vladimir l e a r n e d  t o  h i s  a s ton i sh -  
ment t h a t  t h e  v o t i n g  age i n  Shock was 18 y e a r s ,  and t h a t ,  i n  
f a c t ,  he had always been a  United S t a t e s  c i t i z e n .  A band of  
Slovenian gyps ie s  had kidnapped him a s  a  baby from t h e  c a r  of  h i s  
p a r e n t s ,  ~ m e r i c a n  a n t h r o p o l o g i s t s  t r a v e l l i n g  a c r o s s  Yugoslavia.  

When D m i t r i  awoke on t h e  morning dur ing  which Vladimir had 
r e g i s t e r e d ,  he was badly  hung over .  H e  r ead  V l a d i m i r l s  no te  i n  
some confus ion .  "Reg i s t e r  f o r  what?" he thought .  A few minutes 
l a t e r ,  whi le  r ead ing  t h e  newspaper, he r e c a l l e d  t h e  conver sa t ion  
of  t h e  n i g h t  b e f o r e  and laughed a t  t h e  r e c o l l e c t i o n .  The more he 
r ead  t h e  n a t i o n a l  p o l i t i c a l  news i n  t h e  paper ,  however, t h e  
a n g r i e r  he became and by t h e  t ime he f i n i s h e d  he had r e so lved  
t h a t  he ,  t o o ,  would r e g i s t e r .  A f t e r  walking one b lock  toward 
C i t y  H a l l ,  Dmit r i ,  l i k e  Vladimir ,  had misgivings.  H e  r e t u r n e d  
home t o  have a  bee r  t o  b u i l d  up h i s  nerve.  H e  drank n o t  one b e e r ,  
b u t  seven,  and s e t  o u t  aga in- - th i s  t ime,  however, more u n s t e a d i l y .  
When he reached C i t y  H a l l ,  where t h e  Voter ~ e g i s t r a t i o n  O f f i c e  
was l o c a t e d ,  he s t i l l  remembered t h a t  he had come t o  r e g i s t e r  and 
t h a t  he had been apprehensive about i t ,  b u t  c o u l d n l t ,  a s  much a s  
he t r i e d ,  remember t h e  reason  f o r  h i s  apprehension.  He asked a  
passerby  where t h e  R e g i s t r a t i o n  O f f i c e  was and t h a t  he wished t o  
r e g i s t e r  t o  v o t e .  The passerby  was a  p o l i c e  o f f i c e r  who informed 
D m i t r i  t h a t  he was much t o o  drunk t o  g e t  t o  t h e  R e g i s t r a t i o n  
o f f i c e  and f i l l  o u t  t h e  forms, and then  a r r e s t e d  him f o r  p u b l i c  
drunkenness.  
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11. - One Hour 

A f t e r  sobe r ing  up f o r  t h r e e  hours  i n  t h e  County J a i l ,  a  
k ind ly  Desk Sergeant  r e l e a s e d  D m i t r i  w i th  a  warning n o t  t o  g e t  s o  
drunk i n  t h e  nea r  f u t u r e .  D m i t r i  thereupon r e t u r n e d  home where 
Vladimir was wa i t ing  f o r  him. "Look what t r o u b l e  you g o t  m e  
i n t o ,  you damned f o o l ,  was t h e  l e a s t  o f  t h e  i n s u l t s  D m i t r i  
screamed a t  Vladimir .  H e  cont inued r a n t i n g  and r a v i n g  i n  t h i s  
v e i n  u n t i l  Vladimir f i n a l l y  went i n t o  t h e  k i t c h e n  t o  g e t  away 
from him and t o  cook d inne r .  

Vladimir,  by t h i s  t ime,  was a l s o  extremely angry.  He b i t t e r l y  
r e s e n t e d  D m i t r i ' s  i n s i n u a t i o n s  t h a t  he was r e s p o n s i b l e  f o r  D m i t r i f s  
a r r e s t .  Vladimir g o t  s o  mad t h i n k i n g  about  a l l  t h i s  t h a t  he "saw 
red1!--he could  b a r e l y  r e s t r a i n  himself  from running back i n t o  t h e  
l i v i n g  room and t h r o t t l i n g  D m i t r i .  Rather  than  s t and  t h e r e  
fuming, he drank h a l f  a  p i n t  of  bourbon t o  calm himself  down. 
Then, s t i l l  mad--but by t h i s  t ime,  bo th  drunk and mad--he poured 
an e n t i r e  half-pound box of  r a t  po ison  i n t o  t h e  scrambled eggs he 
was p r e p a r i n g  f o r  d inne r  t o  g e t  back a t  D m i t r i .  (Ever t h o u g h t f u l ,  
he had p icked  up a  dozen eggs on h i s  way home.) Stumbling drunk- 
e n l y  i n t o  t h e  d i n i n g  room a s h o r t  t i m e  l a t e r ,  g i g g l i n g  maniaca l ly ,  
Vladimir p u t  t h e  poisoned eggs i n  f r o n t  of  D m i t r i .  D m i t r i  took 
one look a t  them--the r a t  po ison  had tu rned  them a mot t led  g ray  
color--and screamed : ' I  I ' 11 never  touch t h e s e  scabrous eggs ! I ! ,  

whereupon he threw them o u t  t h e  window. 

Unfor tuna te ly ,  a  M r .  Daryl ~ i c t  was s t and ing  o u t s i d e  t h e  
window scavenging f o r  food i n  garbage cans .  L i c t  immediately a t e  
t h e  eggs he saw s o  p r o v i d e n t i a l l y  f a l l  from t h e  window, and j u s t  
a s  immediately,  he f e l l  over  d r a s t i c a l l y  ill from t h e  r a t  po ison .  
Dmit r i ,  who had been watching a l l  t h i s  from t h e  window along wi th  
Vladimir ,  t u rned  t o  Vladimir and s a i d :  "1 t o l d  you your cooking 
was t e r r i b l e .  L e t ' s  f o r g e t  our  q u a r r e l  and go o u t  t o  t h e  Co lone l ' s  
t o  g e t  some chicken ."  Whereupon t h e  two of them l e f t  t o  have a  
f i n g e r - l i c k i n g  good t ime.  

Ne i the r  Vladimir nor  D m i t r i  n o t i f i e d  t h e  p o l i c e  o r  c a l l e d  an 
ambulance t o  h e l p  poor L i c t  who l a y  moaning on t h e  ground. A 
good samar i tan  who happened t o  be pass ing  by ( t h e r e  was a  Good 
Samaritan Convention i n  a  nearby h o t e l )  d i d  c a l l  an ambulance and 
w i t h i n  f i v e  minutes ~ i c t  was on h i s  way t o  t h e  h o s p i t a l .  However, 
it was not-- to  s a y  t h e  l e a s t - - L i c t l s  lucky day. On t h e  way t o  
t h e  h o s p i t a l ,  t h e  ambulance d r i v e r  neg lec ted  t o  use  e i t h e r  h i s  
s i r e n  o r  f l a s h i n g  l i g h t s  and, a s  a  d i r e c t  r e s u l t ,  was h i t  by a  
d r i v e r  who d i d  n o t  see o r  hea r  him coming. L i c t  d i e d  two hours 
l a t e r  from i n t e r n a l  i n j u r i e s  r ece ived  i n  t h e  t r a f f i c  a c c i d e n t .  

You now have t h e  good f o r t u n e  t o  r e p r e s e n t  Vladimir and 
D m i t r i  i n  Shock s t a t e  c o u r t  where they  have been charged wi th  
an open count  of  murder. What defenses  do you have t o  t h e s e  
charges- -e i ther  complete o r  m i t i g a t i n g ?  What chance of  success  
do you have wi th  each defense? Why? 
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111. - One Half-Hour 
Professor George Fletcher of UCLA School of Law makes the 

following argument: 

"The flaw in treating cases of accidental homicide 
as murder or manslaughter, as well as the fiaw in 
[those] statutory rape cases [where mistakes as to age 
are not recognized], is that these instances of strict 
liability ignore the principles of just and proportional 
punishment. Punishment should be gauged according to 
the gravity of the actor's wrongdoing; and the actor 
should be punished for the full measure of an objective 
wrong only so far as he is accountable for the wrong. 
It might be objectively wrong to seduce a young girl, 
but the actor is fairly punished for this wrong only if 
he can fairly be held accountable for the turn of 
events. And if he could not fairly have been expected 
to know of the girl's age, he cannot be held accounta- 
ble for that feature of the case. If a robber non- 
negligently drops a gun, which discharges and kills a 
bystander, the robber is accountable for armed robbery, 
but not for the resulting accidental death. Punishment 
according to the degree of the objective wrong, regard- 
less of the actor's accountability for the wrong, is to 
mock the classical principles of just punishment.'' 

G. Fletcher, ~ethinking Criminal Law 729-30 (1978). 

Do you agree or disagree with Professor Fletcher's conclu- 
sions? Ex~lain whv or whv not with reference to cases and/or 

A a 

policies discussed in this course. 

Professor Burkoff 


