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OPEN BOOK 

I n s t r u c t i o n s  

Each of t h e  t h r e e  problems i s  o f  equal  weight .  Budget your 
t i m e  accord ing ly .  

Answer a l l  -- t h e  gues t i ons  reasonably r a i s e d  -- i n  each problem 
even though your r e s o l u t i o n  - of  - a  p r i o r  i s s u e  i n  t h e  same problem ---- 
may t e c h n i c a l l y  make d e c i s i o n  --- of  t h e  o t h e r  i s s u e s  immater ia l .  I f  
you b e l i e v e  t h a t  you need more f a c t s  than  a r e  p resen ted  t o  
adequa te ly  r e so lve  an i s s u e ,  i n d i c a t e  s p e c i f i c a l l y  what f a c t s  you 
b e l i e v e  you need and why. 

S p e c i f i c  c i t a t i o n s  t o  ca se s  a r e  welcome b u t  n o t  a s  a  
s u b s t i t u t e  f o r  t h ink ing ,  i . e .  do n o t  use case  c i t a t i o n s  i n s t e a d  o f  
c l e a r l y  s t a t i n g  t h e  r e l e v a n t  p o i n t  of law. 
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Lee was married and had two c h i l d r e n  when he met 
Sh i r l ey  Adams on January 8 ,  1972. He s t a r t e d  t o  a s s o c i a t e  wi th  
he r  and saw her  o f t e n  over t h e  next  s e v e r a l  weeks. On 
February 2nd, he forqed a check f o r  $200 from t h e  f r a t e r n a l  lodge 
of  which he was t h e  t r e a s u r e r ,  g ~ v l n g ~ d a m s m  of  th-roceeds. 
On t h a t  same d a t e ,  Lee 's  wife ,  Clara ,  discovered Lee and Adams 
toge ther  i n  a tavern .  Lee and h i s  wife engaged i n  a heated 
argument about Lee 's  r e l a t i o n s h i p  w i t h  Adams which continued 
i n t e r m i t t e n t l y  u n t i l  February 4 th .  

4 

Lee seems t o  have spent  most of t he  
dr inking  i n  s e v e r a l  t averns .  He a l s o  
f o r  r e l i e f  from asthma. A t  
and again argued with  h i s  wife.  Af t e r  
t o l d  Lee he had t o  leave  home f o r  
house b u t  only if h i s  wife 
"ge t  himself t oge the r . "  She agreed t o  g ive  it t o  him b u t  
(unbeknownst t o  him) emptied a l l  of  t h e  b u l l e t s  ou t  of t h e  gun ' s  - - 
f i r i n g  chambers. ! 1 

/ \ b ;;I 
Lee took the  gun and resumed dr inking  a t  s eve ra l  b a r s .  

about 9:45 p.m., he went t o  t h e  Flamingo Tavern where he 
encountered S h i r l e y  Adams. They quar re led  v i o l e n t l y  when Lee t o l d  
he r  he wanted t o  move i n  wi th  he r ,  anC%sl-e7eft  t h e  ba r  with  
following her .  m e i r  arsument c ~ n t i n u e d ~ o ~ u t ~ s ~ i d ~ e ~ u n t ~ ~ l  she dared 
him t o  shoot her. bee t r i e d  t o  do j u s t  t h a t  b u t ,  of  course ,  
were no bullet- n I n  f r u s t r a t i o n ,  he threw t h e  gun a 

Jdams. I t  missed he r  when thrown b u t  s t r u c k  t h e  wal l  of t h e  
t ave rn ,  rebounded, and h i t  her  square ly  i n  t h e  eye on t h e  rebound. 
Blinded with pa in ,  she f e l l  t o  t h e  ground and h i t  he r  head on a 'r 
f i r e  hydrant,  k i l l i n g  h e r  i n s t a n t l y .  The coroner ru l ed  t h a t  due 
t o  a weakness i n  Adams1 s k u l l ,  any sharp blow t o  t h e  head might 
have k i l l e d  her  a t  any time. 

You have been e l e c t e d  ( congra tu la t ions ! )  t he  Prosecutor  i n  
Examination County, S t a t e  of u r i s d i c t i o n  i n  which a l l  
of  these  events  took s ,  i f  any, can you 

raised-by-defense counsel  
i n  

w 
[Cf. S t a t e  v. g, 321 N.W.2d 108 ( W i s .  1982)l  
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David, Linda, and Tammy were vacat ioning i n  Jamaica when 
David suggested t o  ~ i n d a  and Tammy t h a t  they smuggle some cocaine 
t h a t  he would provide back i n t o  the  United S t a t e s  on t h e i r  r e t u r n  
f l i g h t .  David remarked: "Even i f  t h e  feds ca tch  you, i t ' s  no b i g  
dea l .  I'm a lawyer, I know. They d o n ' t  prosecute t h e  c a r r i e r s .  
They go a f t e r  the  b i g  guys. And i f  they d o n ' t  c a t c h  you, i t ' s  
w o r t b A N + N Q + n  each of you t o  b r ing  me t h e  coke i n  New York." 

<Linda  adamantly refus>>o go along with t h e  plan.  
agree- 

s 

Two days l a t e r ,  Linda and Tammy re turned  toge the r  on a f l i g h t  
t o  New York City.  Tammy c a r r i e d  a l a r g e  quan t i ty  of  cocaine 
hidden i n  i n t e r i o r  pockets sewn i n t o  her  c lo th ing .  However, 
a r r i v i n g  a t  t h e  a i r p o r t ,  Tammy balked when she approached t h e  
Customs desk and she whispered t o  Linda: -"I c a n ' t  do ~ t .  No 

can woad smggTe drugs in=  t h i s  f i n e  count%?- of  ours .  
y won't prosecute me, I c a n ' t  do it. I'm going t o  

f lush  t h i s  coke down t h e  t o i l e t . "  Linda responded: ''Don't be a 
fool!  Can ' t  you ever f i n i s h  anything you s t a r t ?  Are you s u r e  you 
m o  f lush  away $20,000? What w i l l  David th ink?"  A t  t h a t ,  

v i ! i n d a  ,decided the  only honorable t h i n g  t o  do was t o  c a l l  David, 
ad returned t h e  day before  t o  New York, on t h e  pay phone i n  

area t o  t e l l  him she might not  d e l i v e r  t h e  cocaine 
a f t e r  a l l .  When David heard t h i s ,  however, 
" b r e a k s u e r y  halg i n  your [ exp le t ive  de le t ed  

s d c g i f  she d i d n ' t  b r ing  __ him __ t h e  - coca i . e .  S t i l l  uncer ta in  
o do bu t  a b i t  more t roubled  than  before ,  Tammy go t  back i n  

the  Customs l i n e  b u t  was stopped 1 0  seconds l a t e r  by Customs 
agents before she even go t  t o  t h e  Customs desk because he r  I 

conversations with David and Linda had been overheard. The 
I ' c o ~ a i n e ~ ~  Tammy was ca r ry ing  was found and se ized .  I r o n i c a l l y ,  
however, it turned ou t  no t  t o  be cocaine a t  a l l  b u t  Ivory Snow 
laundry de tergent .   avid had simply wanted t o  see  i f  Tammy had 
the  "couragef1 t o  smuggle drugs i n t o  New York. 

Tammy and Linda were a r r e s t e d  and charged i n  f e d e r a l  c o u r t  
with conspiracv t ~ o s s e s s - + & ~ n t  t o  d i s t r i b u t e  cocaine and 
a-d p o s ~ s s i ~ ~ i t h i n t e n t  t o t  d_ i_ i~St r ibu tee~~O~Ca~inf .  
Unfortunately f o r  Tammy and Linda, they have no money l e f t  a f t e r  
t h e i r  s t a y  i n  Jamaica, and they  go t  assigned you t o  r ep resen t  
them. What arguable defenses do Tammy and Linda have t o  these  
charges? Are you l i k e l y  t o  be successfu l  with t h e s e  defenses? 
Why o r  why not?  



. , 
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One commentator has argued: 

W h i l e  it i s  g e n e r a l l y  c o r r e c t  t o  s t a t e  t h a t  
t he  c r imina l  defendant  is under no o b l i g a t i o n  
t o  produce evidence,  t h e  l e g i s l a t u r e  may 
c o n s t i t u t i o n a l l y  a l l o c a t e  t o  t h e  defense a 
burden of product ion and even a burden of 
persuasion wi th  r e s p e c t  t o  c e r t a i n  so-ca l led  
defenses and t r u e  a£  f i rmat ive  defenses .  If  

Graham, t fAl loca t ing  t h e  Burdens of Proof ,  I f  17 --- C r i m .  Law Bul l .  
334, 343 (1981).  

1) I s  t h i s  s ta tement  c o r r e c t ?  Why o r  why not?  

2 )  May a l e g i s l a t u r e  r e q u i r e  a c r imina l  defendant t o  prove 
by a preponderance of  t h e  evidence: a )  a m i t i g a t i n g  defense of 
provocation; b )  a complete defense of i n t o x i c a t i o n ,  and c )  a 
complete defense of mistake of law? Why o r  why not?  

3 
f a i r  t o  
c r imina l  

Assuming t h e  quoted s ta tement  above is  c o r r e c t ,  i s  
allow l e g i s l a t u r e s  t o  s h i f t  t h e  burden of proof t o  

defendants l i k e  t h i s ?  Why o r  why not?  

Professor  Burkoff 


