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"Ladies nnd gentlemen and Teddy bears of the jury . . ." 
. . 

OPEN BOOK 

Each of  t h e  t h r e e  problems i s  of  equal  weight. Budget your 
time accordingly.  

Answer -- a l l  t h e  gues t ions  reasonably r a i s e d  -- i n  each problem 
even though your r e so lu t i on  of a p r i o r  i s s u e  i n  t h e  same problem - -  I -  

m a y  t e c h n i c a l l y  make dec i s ion  -- of t h e  o the r  i s sues  lrnmaterlal. I f  
YOU be l i eve  t h a t  YOU need more f a c t s  than a r e  ~ r e s e n t e d  t o  
adequately reso lve  an i s s u e ,  i n d i c a t e  spec i f i cHl ly  what f a c t s  you 
be l i eve  you need and why. 

Spec i f i c  c i t a t i o n s  t o  cases  a r e  welcome b u t  no t  as  a 
s u b s t i t u t e  f o r  th inking,  i . e .  do no t  use case  c i t a t i o n s  i n s t ead  of 
c l e a r l y  s t a t i n g  t h e  r e l evan t  p o i n t  of  law. 
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" In  ~ p r i l  1981, defendant John Bot tger  was i n  Sparks, Nevada, 
l i v i n g  o u t  of  h i s  t r u c k  and p ick ing  up occas ional  odd jobs.  
During t h a t  time he met Morris Wade. The two men passed t h e  t ime 
dr ink ing  and t a l k i n g .  I n  one conversa t ion ,  defendant t o l d  Wade 
about h i s  r e l a t i o n s h i p  with Martha, a married woman i n  Fresno. 
Defendant remarked t h a t  Martha 's  husband  illy was ' i n  t h e  wayf 
and t h a t  he wished B i l l y  were dead. He then o f f e r e d  Wade $5,000 
t o  k i l l  ~ i l l y .  When Wade expressed doubt t h a t  defendant  would g e t  
anyone t o  murder   illy f o r  t h a t  amount of money, defendant  s a i d  he 
would t a l k  t o  Martha about  it. He subsequently o f f e r e d  Wade 
$20,000 upon r e c e i p t  of t h e  proceeds from ~ i l l y ' s  l i f e  insurance  
po l i cy .  Defendant a l s o  commented t h a t  k i l l i n g  B i l l y  would be 
b e t t e r  than  having Martha g e t  a divorce because defendant  would 
u l t i m a t e l y  ga in  con t ro l  over a l l  t h e  insurance and p roper ty ,  
r a t h e r  than  only  h a l f  of  t h e  proper ty .  

"Unbeknownst t o  defendant,  Wade o f t e n  served a s  an informant 
f o r  va r ious  law enforcement agencies .  Wade contac ted  an employee 
i n  t h e  Criminal ~ n v e s t i g a t i o n  Divis ion  of  t h e  I n t e r n a l  Revenue 
Service  i n  Reno and was u l t i m a t e l y  r e f e r r e d  t o  Walt Kubas, a 
s p e c i a l  agen t  f o r  t h e  Ca l i fo rn i a  Department of  J u s t i c e .  They 
agreed t h a t  Wade would in t roduce  Kubas t o  defendant  a s  an 
a s s i s t a n t  capable of c a r ry ing  o u t  t h e  arrangement t o  k i l l  B i l l y .  

"After  Kubas was introduced t o  defendant,  defendant began 
d i scuss ing  t h e  proposed murder p lan .  He descr ibed i tems of 
p roper ty ,  such a s  a gun c o l l e c t i o n  and MG Roadster,  which he 
expected t o  f i n d  a t  B i l l y ' s  house and s a i d  Kubas could t ake  
whatever he thought  he could r e s e l l .  Although defendant  
acknowledged he d i d  n o t  have money t o  pay Kubas, he confirmed t h a t  
he would be w i l l i n g  t o  pay him $20,000 when he received t h e  
proceeds from B i l l y ' s  insurance po l i cy  o r  t h e  s a l e  of Martha 's  
mother ' s  house. Defendant f u r t h e r  s p e c i f i e d  he needed t o  be s u r e  
Martha would be o u t  of town when t h e  murder occurred and wanted 
t h e  murder t o  look a s  i f  it had been committed dur ing a burglary .  

"Kubas, Wade, and defendant then drove t o  Fresno. During t h e  
r i d e ,  t h e  t h r e e  of  them consumed t h r e e  f i f t h s  of whiskey. In  
Fresno, defendant  bought a map on which he wrote B i l l y ' s  address  
and drew d i r e c t i o n s  t o  t h e  house. Kubas and defendant  drove t o  
B i l l y ' s  res idence  and discussed how Kubas could e n t e r  t h e  house 
wi thout  be ing observed. 

"Defendant passed o u t  i n  f r o n t  of t h e  house from h i s  drunken 
s t a t e .  Kubas revived him, took him t o  t h e  bus s t a t i o n  and bought 
him a t i c k e t  back t o  Nevada. They pa r t ed  a f t e r  agree ing defendant 
would c a l l  Kubas t h a t  Sunday a t  5 p.m. and confirm t h a t  Martha was 
no t  a t  t h e  Fresno res idence  before  Kubas executed t h e  p lan .  
Defendant never c a l l e d  Kubas on t h e  appointed day. The nex t  day, 
defendant was a r r e s t e d .  I' 
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Bot tge r  is  charged wi th  s o l i c i t a t i o n  of murder, conspiracy t o  
murder, and attempted murder i n  ~ a l i f o r n i a .  Bot tger  sti.11 
possesses  t h e  $5,000 he i n i t i a l l y  t r i e d  t o  pay Wade t o  k i l l  B i l l y ;  
he has now o f f e r ed  it t o  you t o  defend him on t he se  charges.  What 
defenses does he have? What a r e  h i s  chances of conv ic t ion  o r  
a c q u i t t a l  on each of  t h e s e  charges? Why? 

[Cf. People v .  Bot tqer ,  142 Cal .  App. 3d 974, 191 
~ a l 7 ~ p t r .  408 (Cal .  App. 1983) . ]  

"On June 10, 1980, t h e  v ic t im,  Robert Bruce Lindsey 111, went 
t o  defendant  Mark C l a r k ' s  house f o r  t h e  purpose of  s e l l i n g  
defendant  marijuana. Defendant purchased more than t h r e e  pounds 
of marijuana and pa id  Lindsey approximately $1,400. Defendant . 
then t o s sed  t h e  marijuana i n t o  a small  s t o r age  room ad jo in ing  t h e  
k i tchen.  Defendant and Lindsey then began d i scuss ing  a $200.00 
deb t  owed by defendant  t o  Lindsey from a previous drug s a l e .  An 
argument erupted ,  and Lindsey brandished a small  s t e a k  kn i fe .  
Cefendant convinced Lindsey t o  p u t  t h e  kn i f e  away and suggested 
they smoke a ' j o i n t . '  While defendant was r o l l i n g  t h e  ' j o i n t '  he 
looked up and saw Lindsey po in t i ng  a p i s t o l  a t  him. Lindsey 
ordered defendant t o  ' s t e p  i n t o  t h e  back room. Nobody's going t o  
know I was h e r e . '  Defendant s tepped i n s i d e  t h e  doorway of  t h e  
s t o r age  room, where he kept  a r i f l e  he thought was unloaded. He 
grabbed t h e  r i f l e ,  aimed it a t  Lindsey, and t o l d  him t o  drop h i s  
p i s t o l .  Lindsey moved t o  p u t  h i s  p i s t o l  away b u t  defendant  
thought  he was about  t o  f i r e ,  so  defendant r e f l e x i v e l y  p ivoted ,  
and f i r e d  himself .  The r i f l e  was i n  f a c t  loaded; ~ i n d s e y  was 
s t r u c k  i n  t h e  temple by t h e  sho t ,  and was k i l l e d .  

"Defendant wrapped t h e  body i n  a b lanke t  and loaded it i n t o  
t h e  t runk  of  t h e  c a r  t h a t  Lindsey had d r iven  t o  t h e  house. A s  he 
was d r i v i n g  up t h e  highway he saw Steven Ha l t e r  parked where they  
had e a r l i e r  arranged t o  meet f o r  a drug s a l e .  Defendant stopped, 
t o l d  H a l t e r  what had happened, and asked him f o r  he lp .  When 
Ha l t e r  r e fused ,  defendant  g o t  back i n t o  t h e  c a r  and drove t o  
Busch's Wi ld l i fe  Reserve, where he dumped t h e  body. Ha l t e r  never  
repor ted  t h i s  i n c i d e n t  t o  anyone.. 

"Defendant r e tu rned  t o  h i s  home and t h e r e  t o l d  one Larry 
OIBrien he had k i l l e d  a man over  money. La te r ,  OIBrien went wi th  
defendant  t o  t h e  w i l d l i f e  rese rve  where defendant burned t h e  body 
of Lindsey. I'  

You a r e  an a s s i s t a n t  d i s t r i c t  a t t o rney  i n  S t .  Louis, 
Missouri,  where t h e  foregoing events  took p lace .  I t  i s  your job 
t o  defend t h e  American way: t o  charge and conv ic t  bad people and 
pu t  them i n  j a i l .  For what crimes can t he se  p u t a t i v e  bad people,  
Mark Clark ,  Steven Ha l t e r ,  and Larry O'Brien, arguably be charged? 
What defenses can be o f f e r ed  i n  t h e i r  beha l f?  Who w i l l  win a t  
t r i a l ?  Why? 

[Cf. S t a t e  v .  - Clark ,  652 S.W.2d 123 (Mo. S . C t .  1983) . ]  
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The Pennsylvania General Assembly is considering enactment of 
a criminal statute making it a felony punishable by up to 5 years 
in prison "for any person to possess a radio in public which is 
emitting music at a level of audibility which would distract and 
annoy the reasonable pedestrian or motorist." 

(1) If such a statute is enacted, would it, in your opinion, 
be constitutional? Why or why not? 

(2) If you were employed by CLAMOR (Itcitizens Lobby for 
Absurdly Loud Music on Radios1') as a lobbyist, what 
reasons could you give the General Assembly for the 
criminological inappropriateness of such legislation? 

Professor Burkof f 


