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"None of them is it, but I don't like the looks of the one on Ulis end." 

OPEN BOOK 

I n s t r u c t i o n s  

The f o u r  problems a r e  o f  equa l  weight .  Budget your time 
accord ing ly .  

Answer a l l  t h e  ques t ions  reasonab ly  r a i s e d  i n  each problem 
even t h o u g h y o u r  r e s o l u t i o n  o f  a  p r i o r  i s s u e  i n  t h e  same problem 
may t e c h n i c a l p  

ou b e l i e v e  t h a t  you need more f a c t s  t h a n  a r e  p resen ted  t o  
gdequate lv  r e s o l v e  an i s s u e ,  i n d i c a t e  s p e c i f i c a l l y  what f a c t s  
you b e l i e v e  you need and why. ' 
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S p e c i f i c  c i t a t i o n s  t o  cases  a r e  welcome b u t  n o t  a s  a 
s u b s t i t u t e  f o r  t h ink ing ,  i . e .  do n o t  use  c i t a t i o n s  in s t ead  of  
c l e a r l y  s t a t i n g  t h e  r e l e v a n t  p o i n t  of  law. 

The Idaho Court of  Appeals r e c e n t l y  considered t h e  following 
f a c t s  : 

"Moulds, a  p r i son  inmate, was interviewed 
a t  t h e  p r i s o n  by p o l i c e  d e t e c t i v e s  concerning 
crimes with  which he i s  now charged.  . . . 

"The [ t r i a l ]  c o u r t  found t h a t  t h e  
d e t e c t i v e s  had informed Moulds o f  h i s  Miranda 
r i g h t s  and had given him a waiver form 
expla in ing  those  r i g h t s .  Moulds p laced  h i s  
i n i t i a l s  nex t  t o  each s ta tement  o f  r i g h t s  on 
t h e  form; b u t  he h e s i t a t e d  when asked t o  
i n i t i a l  a  s ta tement  t h a t  he was w i l l i n g  t o  
t a l k  t o  t h e  po l i ce .  He asked f o r  more 
information concerning t h e  cr imes being 
i n v e s t i g a t e d .  A d e t e c t i v e  s a i d  he knew where 
Moulds had l i v e d ,  when he was n o t  i n  pr i son ,  
and t h a t  Moulds had been involved i n  a  
p a r t i c u l a r  robbery. However, t h e  d e t e c t i v e  
re fused  t o  g ive  Moulds more informat ion .  
Moulds i n d i c a t e d  t h a t  he would t a l k  t o  the  
d e t e c t i v e s .  He i n i t i a l e d  t h e  r e s t  o f  t h e  
form, inc lud ing  a  s ta tement  t h a t  he waived h i s  
r i g h t s ,  and he signed t h e  form a t  t h e  
bottom. . . . 

"Moulds then repeated h i s  r e q u e s t  f o r  
more information about t h e  cr imes under 
i n v e s t i g a t i o n .  While a  d e t e c t i v e  was giving 
Moulds t h i s  information,  Moulds i n t e r r u p t e d  
him and s a i d ,  'Maybe I need an a t t o r n e y , '  o r  
' I  t h i n k  I need an a t t o r n e y . '  One of  the  
d e t e c t i v e s  responded t h a t  Moulds d i d  have t h e  
r i g h t  t o  an a t to rney ,  b u t  t h a t  t h e  dec is ion  
was h i s  t o  make. The d e t e c t i v e  then  
proceeded, i n  t h e  d i s t r i c t  c o u r t ' s  words, ' t o  
t e l l  [Moulds] about t h e i r  c a s e  and how he 
could make a  wr i t t en  s ta tement  without  
mentioning t h e  name of  an accomplice. '  Af te r  
l i s t e n i n g  t o  these  a d d i t i o n a l  remarks by t h e  
d e t e c t i v e ,  Moulds made s ta tements  tending t o  
incr imina te  him with r e spec t  t o  s e v e r a l  
a l leged  cr imes."  

S t a t e  v .  Mo.ulds, 673 P.2d 1074 (Idaho App. 1983) -- 



, CRIMINAL LAW AND PROCEDURE 5 B3 ' .  . . PAGE 3 

A f t e r  a b r i l l i a n t  c a r e e r  p r o s e c u t i n g  people accused o f  crimes 
a g a i n s t  po t a toes  i n  Boise ,  you have r e c e n t l y  been appointed by t h e  
Governor t o  the Idaho Court  of  Appeals. Considering t h e  f a c t s  
r e c i t e d  above, what t e n a b l e  arguments can Moulds make i n  an  
a t tempt  t o  suppress  t h e s e  i n c r i m i n a t i n g  s ta tements?  Why? How 
w i l l  you decide t h i s  c a s e  when Moulds' a t t o r n e y  seeks  suppress ion  
on t h e  b a s i s  o f  t h e  c la ims  you have noted? Why? 

" A t  about  11 A.M. on A p r i l  22, 1982, an 
armed robbery took  p l a c e  a t  Schoch's  Market. 
Schoch, t h e  s t o r e  owner, and h i s  s i s t e r ,  a  
c l e r k ,  were accos ted  by a man wi th  a k n i f e .  
I n  response t o  h i s  t h r e a t s  t h e y  tu rned  over t o  
him $260 and he l e f t  t h e  s t o r e .  The robber  
was desc r ibed  a s  b l a c k ,  wearing a be ige  c o a t  
and a nylon s t o c k i n g  over  h i s  f a c e .  Schoch 
followed t h e  robber  o u t  o f  t h e  s t o r e ,  h a i l e d  a 
pass ing  van and r eques t ed  t h e  occupants t o  
fol low t h e  robber  which t h e y  d i d .  Schoch 
re turned  t o  t h e  s t o r e  and summoned t h e  p o l i c e .  
The occupants o f  t h e  van, Jose  and Anita 
Huerta,  gave chase  t o  t h e  robber  a f t e r  he l e f t  
t h e  s t o r e .  The robber  had passed  i n  f r o n t  o f  
t h e i r  van and was wearing a camel c o a t  and a 
nylon s t o c k i n g  over  h i s  head and c a r r i e d  a 
kn i f e .  They l o s t  t h e  robber  when he r a n  down 
an a l l e y  and t h e n  i n t o  a fenced backyard. 
Af t e r  wa i t i ng  on t h e  s t r e e t ,  t h e y  saw another  
b lack  male,  having t h e  same h e i g h t ,  weight,  
b u i l d  and c o l o r  a s  t h e  robbe r ,  come o u t  o f  t h e  
b u i l d i n g  i n t o  t h e  backyard o f  which t h e  robber 
had run.  This  second b lack  male, who was 
dressed  d i f f e r e n t l y  from t h e  f i r s t ,  then  g o t  
i n t o  a c a r  and drove away. 

"Af te r  watching t h e  house f o r  a few more 
minutes and s e e i n g  no th ing  e l s e  happen, t h e  
van occupants r e t u r n e d  t o  Schoch's  Market and 
t o l d  t h e  p o l i c e  about  fol lowing t h e  robbe r  t o  
t h e  house a t  924 South Warren. Three p o l i c e  
o f f i c e r s  t hen  went t o  t h e  house po in ted  o u t  by 
t h e  van occupants .  O f f i c e r  Hoskins first 
knocked on t h e  s c r e e n  door b u t  received no 
answer from i n s i d e .  Hoskins t hen  opened t h e  
s c reen  door and knocked on t h e  main door a 
couple o f  t imes .  When t h e  door opened by 
i t s e l f ,  t h e  o f f i c e r s  asked i f  anyone was 
t h e r e .  G e t t i n g  no response ,  they  en te red  and 
conducted a complete s ea rch .  During t h e  
search  they  d i scovered  and s e i z e d  a c o a t ,  
nylon mask and a k n i f e  which i tems were l a t e r  
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int roduced a s  evidence and i d e n t i f i e d  by t h e  
v ic t ims  a s  be ing  a s s o c i a t e d  wi th  t h e  robber."  

People v _  Mason, 456 N.E.2d 864 ( I l l .  App. 1983) .  

(1) You r e p r e s e n t  t h e  defendant  Mason a g a i n s t  whom t h e  
prosecu t ion  seeks  t o  i n t roduce  t h e s e  i tems o f  evidence a t  
t r i a l .  Mason was seen  e n t e r i n g  924 Warren two hours a f t e r  
t h e  s ea rch  i n  ques t ion  and t h e  homeowners of 924 Warren l a t e r  
i d e n t i f i e d  him a s  an acquaintance who was s t a y i n g  t h e r e  while 
looking  f o r  an apartment t o  r e n t .  Mason's f i n g e r p r i n t s  were 
found on t h e  k n i f e .  What t e n a b l e  arguments can you make t o  

h a v e  t h e s e  i tems suppressed? What chance of success  do you 
have with  t h e s e  arguments? Why? 

( 2 )  Time passes .  L i f e  goes on. Meanwhile, back i n  I l l i n o i s ,  
Mason has now been conv ic t ed  o f  robbery.  T r i a l  counsel (you 
i n  an  e a r l i e r ,  l e s s  competent i n c a r n a t i o n )  d i d  n o t  f i l e  a  
suppress ion  motion wi th  r e s p e c t  t o  t h e  ev iden t i a ry  items 
noted above. You a r e  now Mason's newly appointed a p p e l l a t e  
counsel .  Does Mason have a  t enab le  argument of  i n e f f e c t i v e  
a s s i s t a n c e  of counsel  based on t h e  f a i l u r e  o f  h i s . t r i a l  
counse l  t o  f i l e  a  suppress ion  motion? Why o r  why no t?  

O f f i c e r  Mondale, a  t r a f f i c  p a t r o l  o f f i c e r  employed by t h e  
C i t y  o f  Democraticsburgh P o l i c e  Department, S t a t e  of  Hyperbole, 
s topped m o t o r i s t  Har t  when Mondale observed him making an i l l e g a l  
l e f t  hand t u r n .  Af t e r  p u l l i n g  Har t  over ,  Mondale came t o  t h e  
window of t h e  c a r  and asked t o  s e e  H a r t ' s  d r i v e r ' s  l i c e n s e .  Har t  
handed over  h i s  w a l l e t  opened t o  h i s  l i c e n s e  and i n  doing so,  
Mondale no t i ced  an o b j e c t  b a r e l y  p ro t rud ing  from t h e  b i l l  s e c t i o n  
o f  t h e  w a l l e t .  Mondale reached i n  and r e t r i e v e d  the  o b j e c t  which 
tu rned  o u t  t o  be a  hand-rol led " c i g a r e t t e . "  Ordering Hart  o u t  o f  
t h e  c a r ,  Mondale then observed a  t h i n  volume r e s t i n g  on t h e  f r o n t  
passenger  s e a t ,  stamped on t h e  f r o n t  "Personal  Diary." Mondale 
picked up t h e  book and opened t o  t h e  f i r s t  page which contained a  
handwri t ten t i t l e :  "Pot Smoking: Some New Ideas  f o r  t h e  8 0 ' s . "  
Har t  was taken t o  t h e  p o l i c e  s t a t i o n ,  t h e  c i g a r e t t e  was unro l led  
t h e r e  and found t o  con ta in  a  sma l l  amount o f  low-grade marijuana, 
much l i k e  t h a t  grown i n  Colorado. 

Har t  was convicted i n  Hyperbole s t a t e  c o u r t  of  possess ion o f  
marijuana.  The marijuana from t h e  c i g a r e t t e  and the  d i a r y  (which 
conta ined  no w r i t i n g  o t h e r  t han  t h e  handwri t ten t i t l e )  were t h e  
on ly  phys i ca l  evidence in t roduced  a g a i n s t  him. H a r t ' s  reques t  t o  
t h e  t r i a l  c o u r t  f o r  c o u r t  appointment of  a  handwriting expe r t  t o  
prove t h a t  he had n o t  w r i t t e n  t h e  " t i t l e "  i n  t h e  d i a ry  was denied.  
Har t  asked f o r  a ju ry  t r i a l  and was given a  t e n  person jury i n  
accordance wi th  Hyperbole s t a t e  law. The ju ry  convicted him 9 t o  
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1. (Non-unanimous j u r y  v e r d i c t s  i n  c r imina l  cases  a r e  a l s o  
permi t ted  under Hyperbole s t a t e  law.) 

You a r e  r e l a t e d  t o  Har t  through marriage--he 's  married t o  
your youngest sister, J e s s i c a  Jackson, and she  has i n s i s t e d  t h a t  
you r e p r e s e n t  Har t  i n  t h i s  c r imina l  ca se  a l though you usua l ly  on ly  
t ake  ca ses  involv ing  v e t e r i n a r y  malprac t ice .  What t enab le  
arguments can you make i n  H a r t ' s  beha l f ?  What a r e  your chances o f  
success?  Why? 

IV. 

I n  d i scuss ing  bo th  the Supreme Cour t ' s  dec i s ion  i n  Brewer v .  
Williams, 430 U . S .  387 (1977) ( t h e  " C h r i s t i a n  b u r i a l  speech c a s p )  
and t h e  Supreme Cour t ' s  s r a n t  o f  c e r t i o r a r i  i n  t h e  same case ,  
pending t h l s  Term, w i l l i a m s  v .  Nix, c e r t .  g ran ted ,  103 S .  c t ;  
2427 (1983) ( r a i s i n a  t h e  issue whether an l n e v l t a b l e  discoverv"  
except ion  t o ' t h e  exc lus ionary  r u l e  should b e  adopted) ,  p ro fe s so r  
P h i l l i p  Johnson of Berkeley has  argued: 

(1) "[Tlhe ' i n e v i t a b l e  d i scovery '  except ion 
i s  e a s i e r  t o  defend i n  p r i n c i p l e  than  
some o t h e r  well-recognized except ions  t o  
t h e  exc lus ionary  rule-- the  s t and ing  
l i m i t a t i o n ,  f o r  example. When t h e  p o l i c e  
a r e  allowed t o  use  a g a i n s t  B evidence 
which they  obtained by f l a g r a n t l y  
v i o l a t i n g  t h e  . c o n s t i t u t i o n a l  r i g h t s  o f  A, 
such v i o l a t i o n s  a r e  thereby  encouraged. 
I n  c o n t r a s t ,  a  p roper ly  adminis tered 
i n e v i t a b l e  discovery except ion  g ives  t h e  
a u t h o r i t i e s  only  what t hey  would have had 
i f  t h e y  had n o t  v i o l a t e d  t h e  
Cons t i t u t i on .  'I 

( 2 )  "The f a c t  t h a t  c o n s t i t u t i o n a l  law i s  
complex and t e c h n i c a l  sugges t s  t o  me t h a t  
it should be  enforced with  a sense  of 
p ropor t ion .  Granting t h a t  Captain 
Leaming [who de l ive red  t h e  ' C h r i s t i a n  
b u r i a l  speech ' ]  crossed a c e r t a i n  l i n e  
t h a t  t h e  Supreme Court has  drawn, and 
even g ran t ing  t h a t  he ought t o  have known 
b e t t e r ,  h i s  misdeed was what we c r imina l  
lawyers c a l l  m* prohibitum, r a t h e r  
than  malurn i n  s e .  Legalisms a s ide ,  what 
he d i d  was t o  appeal  t o  t h e  conscience o f  
a suspected murderer t o  do t h e  only  
decent  and honorable t h ing :  t o  revea l  
where he had hidden t h e  body, so  t h e  
p o l i c e  could recover it and r e t u r n  it t o  
t h e  g r i ev ing  family f o r  b u r i a l .  Perhaps 
t h e  p o l i c e  ought n o t  t o  be allowed t o  
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make such an appeal t o  a  suspec t  i n  t h e i r  
custody, b u t  i n  my opinion somebody ought 
t o  do it. I' 

Johnson, "The Return of  t h e  'Chr i s t i an  Bur ia l  Speech' Case," 32 
Emory L . J .  349, 364, 381 (1983).  

Do you agree with propos i t ion  ( I ) ?  Why o r  why not?  Do you 
agree wi th  propos i t ion  ( 2 ) ?  Why o r  why not?  

Professor Burkoff 

I 1 Aix 
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