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CcYour Honor, the ~ L r y  jnds the defendant, Willis Rairdner, 
guilty as charged and, in  the spirit of the season, wishes 

everyone in the courtroom a happj holiday." 

OPEN BOOK 

I n s t r u c t i o n s  

The t h r e e  problems a r e  of  equal  weight i n  grading.  Budget 
your time accordingly.  

Answer a l l  t h e  ques t ions  reasonablx r a i s e d  i n  each roblem 

%- -%m even thouIi X i r ~ s o l u t i o n  of  a r i o r  l s s u e  I n  E e  same 
-7- 

--- Y - T f  ~ t d a k m a k e  decisiofi-07 t e o t E s s u e s  ~rnmater la  
you be l l eve  t h a t  you need more f a c t s  than  a r e  presen ted  t o  
adequately  r e so lve  an i s s u e ,  i n d i c a t e  s p e c i f i c a l l y  what f a c t s  you 
belceve you need and why. 

S p e c i f i c  c i t a t i o n s  t o  cases  a r e  welcome b u t  no t  a s  a 
s u b s t i t u t e  f o r  t h ink ing ,  i . e .  do no t  use case  c i t a t i o n s  i n s t e a d  of 
c l e a r l y  s t a t i n g  t h e  r e l e v a n t  p o i n t  of law. 



EXAM NO. 

I .  (60 minutes)  

Consider t h e  following f a c t s  : 

On J u l y  25, 1985, defendant [Norman 
Baker] and h i s  f iancee  had been v i s i t i n g  
f r i e n d s  near  M t .  Hood. He had had seve ra l  
d r inks  before  t h e  two l e f t  f o r  home from 
Timberline Lodge on defendant ' s  motorcycle. 
A s  t hey  approached a s t o p  s i g n  near  Boring, , 

defendant turned h i s  head t o  t a l k  t o  t h e  
v ic t im;  when he turned back, it was too l a t e  
f o r  him t o  avoid s t r i k i n g  a motorcycle and 
c o l l i d i n g  with a c a r  i n  t h e  i n t e r s e c t i o n .  The 
v ic t im  was thrown from t h e  motorcycle and 
sus t a ined  severe  head i n j u r i e s .  

She was h o s p i t a l i z e d  u n t i l  September 18,  
1985, when she was t r a n s f e r r e d  t o  a nurs ing 
home. Although she was s t i l l  comatose and had 
a tracheostomy tube i n  her  t h r o a t  f o r  
b rea th ing ,  she had begun t o  improve. Her eyes 
could follow people i n  her  room, and she 
responded t o  pa in  and even hummed t o  a tune on 
t h e  r ad io .  On J u l y  26 ,  1986, someone removed 
t h e  tracheostomy tube,  and on t h e  next  day she 
d ied .  No autopsy was performed. 

A t  t r i a l ,  D r .  Wil leford,  t h e  house 
phys ic ian ,  t e s t i f i e d  t h a t  he had ordered t h e  
tube removed and t h a t  i t s  removal was i n  no 
way as soc ia t ed  with t h e  v i c t i m ' s  death; i n  h i s  
opinion,  death was caused by t h e  head i n j u r y .  
D r .  Misko, who had t r e a t e d  t h e  vict im a t  
Emanuel Hospi ta l ,  t e s t i f i e d  t h a t  i n  h i s  
opinion he r  "sudden death" a f t e r  t h e  removal 
of t h e  tracheostomy tube was n o t  cons i s t en t  
with  death by b r a i n  i n j u r y  and t h a t ,  without 
t h e  tube,  she had d ied  of  r e s p i r a t o r y  
obs t ruc t ion .  Nurse Sadoff t e s t i f i e d  t h a t ,  on 
J u l y  26, 1986, a t  4:10 a.m., t h e  vict im was 
l y i n g  on her  s i d e .  When Sadoff looked i n  on 
he r  minutes l a t e r ,  she  was a dusky co lo r ,  
without any v i t a l  s i g n s ,  and she was dead. 

Cf. S t a t e  v .  Baker, 742 P.2d 633 ( O r .  C t .  App. 1987) .  - -- 
Due t o  events  beyond your c o n t r o l ,  you now f i n d  yourself  

( a )  i n  Boring, Oregon, and ( b )  a prosecutor .  Two quest ions:  

(1) Can you success fu l ly  prosecute  Baker f o r  homicide? 
Explain why o r  why not .  

( 2 )  Can you success fu l ly  prosecute  D r .  Willeford f o r  
homicide? Explain why o r  why not .  
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11. (60 minutes) 

LuAnn and.Barb a r e  r e c e n t  law school graduates  who decided t o  
go o u t  and c e l e b r a t e  a f t e r  each received a n o t i c e  from t h e  S t a t e  
Board of Law Examiners s t a t i n g  t h a t  each had passed t h e  Bar Exam. 
LuAnn showed up a t  Barb's  house t o  pick he r  up i n  what looked t o  
be a brand new, ho t  pink Rolls-Royce automobile. Barb was 
de l igh ted  and amazed and asked LuAnn where she had go t t en  t h e  
Rolls-Royce s i n c e ,  even though s t a r t i n g  lawyer s a l a r i e s  have been 
going up, t h i s  seemed l i k e  a b i t  much. LuAnn responded t h a t  he r  
f r i e n d ,  Carolyn, had hot-wired and taken t h e  c a r  from i n  f r o n t  of  
he r  neighbor, Karen's ,  house and l1loanedIf it t o  LuAnn and t h a t :  
"Karen w i l l  never miss it. She ' s  an a i r l i n e  p i l o t  and she t o l d  me 
t h i s  morning t h a t  she was f l y i n g  an evening f l i g h t  t o  
San Francisco.  'I 

Unfortunately f o r  LuAnn and Barb, LuAnn had taken t h e  wrong 
c a r .  The c a r  she took was Darren's--not Karen's--car. Darren 
re turned  home from work, saw t h e  Rol ls  was missing and n o t i f i e d  
t h e  p o l i c e .  

Of f i ce r  Michele found, stopped, and a r r e s t e d  LuAnn and Barb 
while they  were r e tu rn ing  home from t h e i r  r e v e l s ,  LuAnn d r i v i n g  
and Barb i n  t h e  passenger s e a t .  They were both taken t o  t h e  
s t a t i o n  house. When Darren was c a l l e d  t o  come down t o  t h e  p o l i c e  
s t a t i o n  t o  i d e n t i f y  h i s  c a r ,  he informed t h e  p o l i c e ,  however, t h a t  
while t h e  c a r  was h i s  t o  use ,  i n  f a c t ,  t h e  t i t l e  was i n  Barb 's  
name (al though she d i d n ' t  know it). Barb was Darren ' s  g i r l f r i e n d  
and Darren had j u s t  purchased t h e  Rol ls  t o  g ive  t o  h e r  a s  t h e  
t r a d i t i o n a l  g i f t  f o r  pass ing  t h e  Bar. 

A l l  of t h e  foregoing events  took p lace  i n  t h e  S t a t e  of 
Hubris. You have been appointed defense counsel f o r  LuAnn and 
Barb, who have been charged wi th  attempted possession of  s t o l e n  
proper ty  (Hubris Crimes Code 9 5 2 1 3 ( a ) ( l ) ( i ) ) ,  conspiracy t o  
possess  s t o l e n  property  (Hubris  Crimes Code 9 3 ) ,  and possession 
of s t o l e n  property  (Hubris C r i m e s  Code 9 9056 .2 -5 (b ) (3 ) ) .  Discuss 
t h e  l i ke l ihood  of your success fu l  defense on t h e s e  charges.  

111. (60 minutes) 

Kenny Khaddafi, having taken LSD, drunk a p i t c h e r  of Bloody-. 
Marys, and e a t e n  a bag of  onion r o l l s  f o r  lunch, en te red  Ma and 
Pa l s  F r u i t  and Vegetable S t o r e  and stood i n  t h e  back, 
unobtrusively squeezing t h e  melons. A s  soon a s  a l l  of t h e  o t h e r  
customers l e f t  t h e  s t o r e ,  Khaddafi walked over t o  t h e  cash 
r e g i s t e r ,  pointed a toy  gun a t  Pa, who was s tanding  behind t h e  
counter ,  and demanded t h a t  Pa hand over a l l  o f  t h e  money i n  t h e  
r e g i s t e r .  Pa gave Khaddafi no money because he saw t h a t  Khaddafi 
had a toy  gun and knew he posed no t h r e a t .  



Em NO. 

Meanwhile, .observing Khaddafi t a k e  o u t  h i s  gun from ac ros s  
t h e  s t o r e  and n o t  r e a l i z i n g  t h a t  it was a t o y ,  Ma used her  
t r a i n i n g  i n  t h e  Marines and r e f l e x i v e l y  r e a c t e d  by throwing a head 
o f  cabbage a t  Khaddaf i ' s  head. The cabbage s t r u c k  Khaddafi r i g h t  
between t h e  eyes and caused him t o  stumble backwards i n t o  a huge 
d i s p l a y  o f  c r a t e s  of avocados. The c r a t e s  f e l l ,  t h e  avocados 
tumbled o u t ,  s t r i k i n g ,  covering,  and smothering Pa t o  death.  

The foregoing  f a c t s  took p lace  i n  N e w  J e r s e y .  ~ h a d d a f i  has  
been charged w i t h  f e lony  murder and a t tempted armed robbery. 
Khaddafi claims t h a t  he i s  n o t  from New J e r s e y  (he  was j u s t  
v i s i t i n g  family  f o r  t h e  ho l idays )  and t h a t  he d i d  n o t  know t h a t  
armed robbery was a crime. H e  has submit ted  a l i e  de t ec to r  t e s t  
which shows t h a t  he  i s  t e l l i n g  the t r u t h .  

Discuss t h e  l i k e l i h o o d  o f  success  o f  bo th  of  t he se  charges .  

AND APPROACH 

TI-(€ BENCH. 

/\qp 
Y E S ,  You 

Professor  Burkoff 
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.-. . . . - (1) The'state of Irritation already has statutes in its 
i . Crimes Codec r imina l i z ing  t h e  crime of a s s a u l t .  Would 

it be proper f o r  an I r r i t a t i o n  t r i a l  judge t o  sentence a  
defendant consecut ively ,  fo r  a s s a u l t  and f o r  e t h n i c  
in t imida t ion ,  both of fenses  a r i s i n g  from t h e  same f a c t  
s i t u a t i o n ?  Why o r  why no t .  

( 2 )  Under this s t a t u t o r y  scheme, can t h e  Commonwealth p l a c e  ' t h e  burden of  proof on defendant i n  making a  defense 
under f 299 .9 (B) (3 ) ( iv )?  Why o r  why not?  

( 3 )  Do you th ink  t h e  crime o f  e t h n i c  in t imida t ion ,  i s  a 
penological ly  d e s i r a b l e  o f fense?  Why o r  why no t?  

Professor  Burkof f 


